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.STX 

 

        MS. ERBE:  This week on "To The Contrary," first, a new poll shows America wants to know where 

U.S. Supreme Court Chief Justice nominee Judge John Roberts stands on women's rights and civil rights.  

Behind the headlines, suburban sprawl turns the American dream for families home ownership into the 

American nightmare. 

         

        (Musical break.) 

         

        MS. ERBE:  Hello, I'm Bonnie Erbe.  Welcome to "To The Contrary," a discussion of news and social 

trends from diverse perspectives.  Up first, women's rights and civil rights in the new Supreme Court. 

         

        Nearly six in ten Americans told Gallup pollsters this week they plan to follow the Senate hearings 

on Supreme Court Chief Justice Nominee Judge John Roberts closely.  Most Americans told Gallup, they 



would like Roberts to answer questions on specific issues like abortion or affirmative action rather than 

responding only to questions about his general judicial philosophy.  Conservatives have been pushing 

Senators not to prod Judge Roberts on specific issues, but there are new questions on a weakened 

president's ability to win approval for a staunch movement conservative such as Judge Roberts.  

President Bush's approval rating was at all time lows before Hurricane Katrina, and his handling of the 

federal effort has driven his public support even lower. 

         

        So, Congresswoman Norton, is Judge Roberts still a shoe in given the president's falling popularity? 

         

        DELEGATE NORTON:  Bonnie, when it comes to the Supreme Court, there are no shoe-ins, ask Bork 

or Carswell, or Gainesborough or Fortes, no shoe-ins then, no shoe-ins now. 

         

        MS. ALLEN:  54 percent of the American people believe that Senators should vote to confirm Judge 

Roberts because of his reputation, his temperament, and his intellect.  He is in. 

         

        MS. BEYER:  I checked a polling Web site this morning, Bonnie, and it said, Bush just slightly ahead 

of Katrina in the popularity polls.  Yes, I think the hearings are going to be tougher than they expected, 

no shoe-in here. 

         

        MS. CZARNECKI:  I think presidential approval ratings have nothing to do with a judicial candidate's 

qualifications for the job.  I'm confident he can do the job, and I hope he's confirmed. 

         

        MS. ERBE:  Is there a different take, I wonder, on Judge Roberts' chances:  a) because he's now been 

elevated to chief justice nominee, and also from the perspective of all of America versus women and 

minorities who are a large part of America? 

         

        MS. ALLEN:  The American people are very educated now, much more so these three years than 

before.  They are all following the news about Judge Roberts.  He is a man who has extraordinary 

qualifications.  He is no doubt qualified.  He has the calm temperament. 

         



        MS. ERBE:  My question is, do women and minorities see him differently than whites in general, and 

white men in particular? 

         

        MS. ALLEN:  Exactly, the way the American people have seen him on television the last few weeks, 

this man is quiet, he looks as though he can produce sound judgment, as he has done in the past, and he 

is a man you wouldn't want to say no to because --  

         

        DELEGATE NORTON:  Well, look, we see him differently.  We see him differently for one structural 

reason.  All justices are equal, but one is more equal than others, and that is the chief.  All of them have 

one vote, and the same one vote, but only one gets to assign cases to the others, and if he is strategic, 

and this man has proven himself to be nothing but strategic, he was a policy-maker, he was an architect 

of policy, he led William Prince Smith around by the nose, this is a man who thinks strategically, and as 

chief justice one needs to look at him differently than we did when he was coming forward just as one 

of nine. 

         

        MS. BEYER:  When you say families, and children, and women, I think of, and I can't help it, it's 

because of what's happened with Katrina, I think of those brave families we've all been watching who 

have survived Katrina, many of them African-American, and many of them, frankly, we understand now, 

had been struggling far before this storm.  And when you look then at John Roberts, hail fellow well met, 

went to Harvard, beautiful family, affable guy, yes, but his record is one that shows that he's been 

working to undermine some of the laws and protections for the very same people who were hit by 

Katrina.  And I think there's been a raising of consciousness about the needs of those people. 

         

        MS. ERBE:  Here's a question, Judge Bork was nominated by President Reagan, was brought down 

because he was seen to be outside of the mainstream of political thought at the time.  No scandal, no 

personal problems, that was it.  Judge Roberts seems to be every bit as conservative as Bork, but the 

country has moved to the right.  So, before Katrina, before the president's falling approval ratings, he 

was seen as a shoe-in.  has that changed?  Has Katrina changed that particularly in the minds of women 

and minorities? 

         

        MS. CZARNECKI:  I don't think Katrina has changed anything.  I think it is totally a separate issue. 

         

        MS. ERBE:  You don't think Katrina has changed anything. 



         

        MS. CZARNECKI:  Not with regard to this nomination. 

         

        MS. ERBE:  Certainly with regard to public opinion polls it has. 

         

        MS. CZARNECKI:  It's for the president, not necessarily the nomination.  It's because he's now 

elevated to the chief justice position, or at least nominated for is, is why they're going to look more 

closely at it, which I find really --  

         

        MS. ERBE:  Was it smart of the president, at a time when he's got this major debacle on his hands, 

to go from nominating Roberts from justice to chief justice. 

         

        MS. CZARNECKI:  I think it was.  But we were talking earlier before the show, I think it's people who 

are more looking at Sandra Day O'Connor's seat now, that's going to be more key to a lot of individuals, 

not necessarily this one.  I think his legal views are very similar to that of Rehnquist's views.  I don't think 

you're going to find too much of a difference there.  And I don't want to say people aren't are 

concerned, it is true whoever decides the docket is going to play a little bit more of a role, but we're 

looking at a 30-year difference right now.  I think the fact that he is so much younger, and would be 

more differential to some of the other justices, you're going to see a different management style. 

         

        MS. ERBE:  I've got a different -- we're going to go into the differences between him and Justice 

Rehnquist right now.  From the president's influence on the court to the court's future political leanings. 

         

        Judge Roberts' supporters argue his appointment will not change the make-up of the court since 

he'd be replacing a conservative chief justice who opposed abortion rights, a constitutional right to 

privacy, laws to increase women's pay, and affirmative action.  However, People For the American Way, 

a progressive lobbying group, says Roberts is to Rehnquist's right when referring to a so-called right to 

privacy, and questioning the existence of a wage gap between men and women. 

         

        MR. MINCBERG:  There are already some indications that at least on some issues, Roberts may even 

be to the right of Rehnquist, more with Scalia and Thomas, who sometimes are to the right of Rehnquist.  

To take probably the most obvious example with respect to Rehnquist and Roberts, when Roberts was 



deputy solicitor general, he made an extraordinary argument arguing that Title IX, the law that protects 

against discrimination against women in federal funded programs, couldn't be used to allow somebody 

to bring a lawsuit, a young woman who was literally raped by a school official who was receiving federal 

funds.  Roberts made that argument, argued that the law should be interpreted in a very restricted way.  

The Supreme Court unanimously, including Justice Rehnquist, rejected that.  So, there's an example in 

their actual history where Roberts is to the right of Rehnquist. 

         

        But there are other issues as well.  Rehnquist and O'Connor, for example, were the two votes that 

saved the Family and Medical Leave Act, an important law passed by Congress, from being overturned 

by the Supreme Court. 

         

        MS. ERBE:  So, we have in Judge Roberts somebody we know who has referred to the right to 

privacy in the Constitution as the so-called right to privacy, the so-called wage gap, the right to privacy, 

too, which is the basis of the Roe v. Wade decision which legalized abortion he said was poorly written.  

Can we say that he's to the right of Rehnquist, the man who he will be replacing in full on issues 

affecting women, children, families, communities of color? 

         

        MS. CZARNECKI:  No, I don't think so.  But I do think it's very interesting that all the decisions that 

people are looking at are when he was a law clerk, or recently out of school, in the '81 to '85 period.  It's 

been 25 years.  I like to think with a little bit of maturity, and a little bit of tenure on a few benches, he 

will take a little more mature view. 

         

        MS. ERBE:  But, I mean, does that mean that the view that he had back then was immature? 

         

        MS. CZARNECKI:  Look, a lot of us here went to law school, and when you're out of law school you're 

given your impression for a lot of the folks that you worked for, whether it was the Reagan 

administration or others, some of his views were not taken into account, whether it was by Judge 

Rehnquist or others.  You're asked to write what your opinion of a law is at that point in time.  I would 

like to see people discuss a little bit more of his recent cases.  But what he does do, he takes what the 

Constitution legal precedent has to say, and he forms his opinion.  He's not one who is a judicial activist, 

making up the law from the bench, that's not what judges are for. 

         

        DELEGATE NORTON:  There really are only two saving graces here, possibly, and one is the grace 

you said, some of these were a hotshot 20-something out of law school trying to impress his boss.  The 



more serious thing is that he was deputy solicitor of the United States.  Solicitor general is the "tenth" 

justice.  The Supreme Court looks to the solicitor's office to be not the normal partisan office, even of 

the attorney general's office.  And if you've been a deputy solicitor, you should be so inculcated with 

what it means to overturn precedent that you don't just willy-nilly go and say, Roe v. Wade up today, 

down tomorrow.  The Michigan affirmative action case, up today, I'm here now, it's gone.  That's really 

about all we have going for us now.  The man seems to be reverent about the Supreme Court, seems to 

understand it's history, and seems to understand the seriousness of its opinions.  If he does, then 

perhaps Roe is safer than we think. 

         

        MS. BEYER:  We keep hearing that women's groups want more information on him. 

         

        MS. ERBE:  We also heard from a couple of women's groups this week, progressive women's groups, 

that this is a crisis if he is appointed for women's rights.  Are they overreacting, or is that right? 

         

        MS. BEYER:  Well, he's pretty much taken some positions that it's clear that he doesn't want Roe v. 

Wade.  The so-called right to privacy, well, if you take away the right to privacy, you take away Roe v. 

Wade. 

         

        MS. ERBE:  What about opposing the Family and Medical Leave Act, unpaid leave for American 

workers? 

         

        MS. BEYER:  All of these things concern women, but my feeling is, why waste the time during these 

hearings trying to find out where he stands.  I think it's pretty clear where he stands.  Tony Perkins from 

the Family Research Council, a very pro life organization, said the president has told us that he would 

give us someone on the order of Thomas and Scalia, that is exactly what he has done.  I think we start 

from there, and maybe during these hearings, we can also look at some of these civil rights issues, these 

issues that are very much crystallized in the minds of Americans because of Katrina. 

         

        MS. CZARNECKI:  I think we have to remember, though, all courts, whether it's the U.S. Senate or 

the federal courts look at precedent and continuity.  And if there is not a compelling reason to overturn 

a case, whether it's Roe or something else, you just can't do it. 

         



        MS. ALLEN:  There's another point here, most of the positions that have been broadcast now, have 

been positions that he talked when he was an advocate.  He was serving his client, the United States 

Government.  He was taking his client's position and saying, this is what it ought to be.  Now, and then 

his personal view on abortion, and Roe v. Wade have not been made know.  But we know what he 

thinks, and he is going to be asked on those questions, and he's going to deal with them.  Now, what we 

need to know is that his position on Roe is on the record.  He said, there's a law, these are the facts, and 

the record said Roe v. Wade is the law of the land.  Unless the facts change, unless the law changes -- 

         

        MS. ERBE:  And now I have to step in, the law of the land is, we move on.  Thank you, Karen 

Czarnecki for joining today's panel. 

         

        Behind the headlines, the conventional wisdom is, when counties approve residential subdivision of 

farm land or open space, they raise the county's tax base and the region prospers.  Wrong.  New studies 

are launching a revolution in thinking about suburban sprawl, and finding that it costs taxpayers more 

than it brings in.  "To The Contrary" reports on the cost of suburban sprawl, not only to taxpayers, but to 

the quality of life for American families. 

         

        MS. MILMOE:  Ten years ago, my kids and I used to come over to this farm, and that whole ridge 

line across the river was entirely covered with trees.  You'd think you were in Montana.  And then, about 

nine years ago, our first high-rise started, and now you see multiples, plus housing developments. 

         

        MS. ERBE:  Actually, Dolores Milmoe is in Maryland, not Montana, looking beyond the Potomac 

River to Virginia.  In Maryland, smart growth laws protected this farmland, across the river and across 

state lines, virtually unchecked suburban sprawl.  It's happening up and down the Eastern Seaboard, and 

in parts of the West, and it's no longer a winner with taxpayers. 

         

        This busy suburban intersection is typical of many outside cities across the United States.  Here we 

are only 15 miles or less from downtown Washington, D.C.  Two or three decades ago, this was 

farmland.  More counties nationwide are commissioning studies that show unchecked residential 

development of dwindling farmland costs a lot more than it raises in revenue.  This turns conventional 

logic upside down.  A recent survey by Shrewsbury Township, in York County, Pennsylvania, found the 

vast majority of taxpayers' dollars were spent on residential services, while just about one-half of 1 

percent of taxpayers' dollars went to services for farm and forest land.  Residential development 

generates more income, but it costs more than it generates.  The opposite is true for open space. 



         

        In fiscal year 2000, for every dollar of revenue generated by residential property in Shrewsbury 

Township way more than a dollar was spent providing services to residential lands, and about one-fifth 

of a cent was spent on open space.  In some parts of the country, costs for residential development have 

been shown to be as high as a dollar and a half for each dollar raise in taxes. 

         

        MR. BERLAGE:  I think more and more people are beginning to realize that the American dream of a 

tract of land out in the suburbs is now more of a nightmare than it is a dream when you start to deal 

with the traffic congestion that results, and when you start to deal with the fact that here's no green 

space left for recreation, green space left to clean the water, clean the air. 

         

        MS. ERBE:  Why is that? 

         

        MR. FITZPATRICK:  The further you get away from the infrastructure, schools, and the sewers, and 

the transportation facilities, the greater the costs are, and the more of those costs are being born by the 

general taxpayer, not just the people who are benefiting from the new development. 

         

        MS. ERBE:  And the list goes on.  Electricity, fire and safety services, roads, all costs born in most 

states by preexisting taxpayers, not just the ones who buy newly developed housing.  Then there are the 

intangibles. 

         

        MS. MILMOE:  Oh, hours of time eaten up in cars going for all those after school runs that you 

make, hours of time. 

         

        MS. ERBE:  And more pollutants in water supplies no longer absorbed by open space, more air 

pollution, overcrowded classrooms stuffed into prefabricated trailers. 

         

        MR. RUBIN:  The important thing is to have smart development, which means you have to free 

people from the need to make ten trips a day from a bedroom community in their automobiles.  Until 

that happens, the environment is in danger, the quality of life of the people who come out to these 

places also will deteriorate, and their pocketbooks will be raided over, and over again.  We need to 

consistently raise the taxes that they hadn't planned on. 



         

        MS. ERBE:  But so far at least, most Americans don't seem to understand sprawl's impact on rising 

property taxes.  Montgomery County, Maryland, had the foresight 25 years ago to conserve the 

Northern agricultural tier of the county.  Developers can't put more than one house on each 25 acres of 

land, making the cost of each house too high to market.  But local farmers say, if not for that law, they 

wouldn't still be in business. 

         

        MR. RAVER:  I think if we had not had the foresight at that time to designate an area that says, no 

development, 25 acres per house, I think probably it would have been developed.  I don't think I'd be 

farming today.  I don't think I'd have this property to farm, because it would not have been, you know, 

preserved. 

         

        MS. ERBE:  One state has a program to shift more of the costs of suburban development to 

developers, not taxpayers, called Livable Delaware, it was launched by Governor Ruth Ann Minner, a 

farmer by birth. 

         

        GOV. MINNER:  In the last four years, we've been making developers put land aside for open space 

for playgrounds, for areas where kids can ride bikes, sidewalks, and streets, walking trails, running trails.  

We're also having them build a little differently in that we're doing a mixture of some business, some 

office complexes, and houses, so that people quite often don't have to drive to work, don't have to drive 

to pick up the milk and bread. 

         

        MS. ERBE:  But, because Delaware is a small and largely rural state, its lawmakers are free from the 

kind of intense economic pressures lawmakers face just outside large, wealthy urban areas. 

         

        MR. RUBIN:  They're also subject to tremendous pressure from the development interests who have 

large sums of money to spend, and by those who serve them, and that includes engineers, and the 

lawyers, and the land consultants, and the traffic consultants, and this whole cadre of people who follow 

right behind them.  So, there's a tremendous pressure on the municipal authorities, if you will, to have 

to deal with things that are precedents that have been put in place by others.  Suddenly, they find 

themselves just unable to say no. 

         



        MS. ERBE:  So, what's the solution?  Higher density development in cities and even close-in suburbs 

where public transportation, fire and police departments, schools, roads and sewers already exist. 

         

        MR. FITZPATRICK:  One of the really important parts of convincing people that not having that 

American dream kind of suburban setting is to have really good examples of where more urban, more 

compact development with good design is actually working, and people are moving there, experiencing 

the diversity of urban life, and inner suburban life, in a beautiful place with parks and open space 

nearby, and that's not an impossibility, it just requires careful thought, and careful design. 

         

        MS. ERBE:  So, Dolores Milmoe of the Audubon Naturalist Society, good to see you out from the 

field and in the studio here.  I read something, and this was way pre-Katrina, American families were 

spending one-sixth of their family budget on transportation, more than healthcare, more than food, 

more than clothes.  And since Katrina, gas prices have, what, gone way, way up.  How long are 

Americans going to tolerate this kind of development before they realize it's killing them financially, 

stress-wise in terms of productivity, spending more time in cars, less time doing what they want to do? 

         

        MS. MILMOE:  I think a lot of Americans recognize that sprawl is a major issue in their quality of life.  

And what's happened is that in the areas where people have become engaged in their planning 

processes, and have been able to reintroduce those great ideas of community like we had in the '40s 

and '50s and '60s, where people could walk to the dry cleaner, get the milk, kids could walk to school.  A 

generation ago, 83 percent of our kids walked to school, and now only 18 percent do, and that 

contributes to the sort of obesity epidemic we're seeing.  People pick up their kids from school, they 

drive to a shopping mall, they drive to the groceries, they drive to soccer.  So, what's happening is that 

there are certain areas of the country which, especially when the bill comes due to the local jurisdictions 

and they realizes that these taxes aren't covering all this residential development, that they're 

rethinking their design and planning for better use of their land and resources. 

         

        DELEGATE NORTON:  The further out you get, the people do understand that we're into sewers that 

aren't there, we're into a whole infrastructure that isn't there, so that it really has developed a good 

kind of NIMBY.  I don't want all of these folks out here, because they bring more trouble than they're 

worth. 

         

        MS. ERBE:  But you still see in ex-urban parts of the country, particularly -- West Coast as well as 

East Coast, maybe not so much in the heartland of the country, but you see, every time a farmer dies, 

within 50 miles of a city, up go McMansions. 



         

        DELEGATE NORTON:  An important point I want to make, there are two kinds of expansion.  There's 

expansion because of population, and then there's expansion driven by developers, and that is the 

expansion that people are finally beginning to react to and saying, no more, no more. 

         

        MS. ERBE:  React to in what way?  I don't see them saying that.  Where do you see them saying 

that? 

         

        DELEGATE NORTON:  Particularly in this region, in the National Capital Area Region, you begin to 

really see people reacting to it.  You don't see it in Virginia.  You see it much more in Maryland, where 

they have the whole anti-sprawl development throughout the state. 

         

        MS. ALLEN:  But you will see that that movement belonged to the people who were already living 

there being affected.  However, the folks who are living in the city, they are facing high rent, and they 

want space.  So we can talk about we don't want sprawl, however, the Asian-American mother who 

wants to go out to the suburbs to have space, to have room for the children, sometimes they will put up 

with the driving.  They hate it when they are driving, but when they go home and put on their slippers --  

         

        MS. BEYER:  There was this funny study that I saw, and they interviewed people, why did you go out 

to the far out suburbs?  Oh, we went to have the house and the big yard.  And then it's great, they get 

the house and the big yard, but they have to do the driving, and the quality of life is terrible, they don't 

have the infrastructure.  Then later, they said, what do you do with your big lawn, which is what you 

wanted?  I mow it.  That's the big activity.  And what are you doing most of the time?  Watching TV.  So, 

what's that all for? 

         

        MS. MILMOE:  I want to say, the solutions aren't that hard. 

         

        MS. ERBE:  One and two right now. 

         

        MS. MILMOE:  One solution is land use planning, and making those urban infrastructures, like DC, 

support -- 



         

        MS. ERBE:  I'm sorry, we're out of time.  That's it for this edition of "To The Contrary." 

         

        Next week, a new book on raising boys without men.  Whether your views are in agreement or to 

the contrary, please join us next time, and we want to hear from you, write to us at 

ToTheContrary@PBS.org, or visit our PBS Online Web site at PBS.org. 

         

        (End of program.) 

 


