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MS. ERBE:  This week on To the Contrary, Supreme Court Justice Antonin 

Scalia says the 14
th

 Amendment doesn’t protect women’s rights.  Then, birth right 

citizenship is the next battlefield in the immigration debate.  Behind the headlines, 

Rwandan women make political history. 

 

(Musical break.) 

 

MS. ERBE:  Hello, I’m Bonnie Erbe.  Welcome to To the Contrary, a discussion 

of news and social trends from diverse perspectives.  Up first, Justice Scalia’s 

controversial comments. 

 

Does Supreme Court Justice Antonin Scalia deny women’s rights?  Some 

women’s groups think so.  In a recent interview published in “California Lawyer,” Justice 

Scalia said the 14
th

 Amendment, which grants equal protection to citizens under the law, 

does not protect women from gender discrimination.  Neither does he believe it protects 

against discrimination based on sexual orientation.  Scalia explained, quote, “If the 

current society wants to outlaw discrimination by sex, we have things called legislatures 

and they enact things called laws,” end quote.  While the 14
th

 Amendment does not 

explicitly mention gender, some legal scholars ague the amendment grants women 

protection from discrimination.   

 

This isn’t the first time the 24-year Supreme Court veteran has stirred up 

controversy regarding women’s rights.  In 1996, Scalia was the only justice to vote 

against allowing women to attend the all-male Virginia Military Institute. 

 

Congresswoman Norton, this week in Congress, some of your Democratic female 

colleagues in the House said this comment was – proved that it was time to introduce the 

ERA, a constitutional amendment to protect women’s rights.  Are they right?  Do we 

need an ERA? 

 

DEL. NORTON:  Bonnie, I’ll tell you.  When a unanimous 40-year-old Supreme 

Court decision still hasn’t convinced Justice Scalia that the Constitution covers equality 

for women, the answer is clearly yes. 

 

MS. WOOD:  No, we don’t need any Equal Rights Amendment for women but it 

won’t keep groups like that one and others from doing a lot of good fundraising off of it. 

 

MS. CARNAHAN:  Absolutely we need an Equal Rights Amendment for 

women.  The fact that this justice is talking like this, the fact that the justice says the 14
th

 

Amendment does not cover women and discrimination against them, just shows that we 

do need that. 

 



MS. SETMAYER:  I would say no.  There’s a reason why constitutional 

amendments are so difficult to pass because I think that there’s another way to address 

this.  He is only one Supreme Court justice.  And I’m not a constitutional lawyer so I’m 

not going to debate the interpretation of this. 

 

MS. ERBE:  Okay.  So if it takes too long – and you’re right.  I mean, the ERA, 

there was a huge effort in the ’70s, right, to get it passed – ’70s, ’80s – and it didn’t 

happen because of one state.  So what’s the other – three.  What’s the other way? 

 

MS. SETMAYER:  Well, the other way is – I mean, not to defend what Justice 

Scalia said.  I mean, like I said, I’m not a constitutional lawyer or scholar so his 

interpretation of the 14
th

 Amendment may be one that’s arguable.  I don’t think it’s 

practical.  I don’t think if that comes up in a case I’d be interested to see how it’s ruled 

on.  But precedent pretty much has covered that, you know, equal rights for women is 

protected under the 14
th

 Amendment.  But we have laws.  We have things in place that 

have ruled out gender discrimination.  And the Equal Rights Amendment would not have 

stopped certain things in the private sector, will not – you know, there’s a lot of problems 

with the Equal Rights Amendment which is why it didn’t pass constitutional muster. 

 

DEL. NORTON:  But look, “Reid vs. Reid” is the decision.  It was authored by 

none other than a woman who presently sits on the Supreme Court.  It is really 

scandalous to have a Supreme Court justice in the face of a unanimous decision deny 

what the decision said.  Perhaps he wasn’t on the court then but it does show you – this is 

very revealing.  It shows you what he thinks about precedent.  And he said so 

unqualifiedly.  It’s very troubling for that reason.  And you can’t blame women for 

saying, my goodness, we thought at least we had most of it covered.  I guess we have to 

go back to the Equal Rights Amendment. 

 

MS. WOOD:  But let me say on that though – and I’m not a constitutional lawyer 

either but I’ve talked to a few of them to get their thoughts on this.  And here’s why you 

could say it’s plausible.  I’m not saying his position is necessarily rights but here’s why 

you could say it’s plausible.  Look, he’s talking about the 14
th

 Amendment.  What do we 

have after the 14
th

 Amendment which was supposedly going to grant equal – or ban 

discrimination?  We sort of passed the 19
th

 Amendment to give women the right to vote 

on down the road so obviously, folks then still didn’t get it either.  We had to go and pass 

that law.  And you still, even after the 14
th

, had the Voting Rights Act and so forth of the 

’60s that came through.  So, I mean, you can look at it and say, look – I mean, I don’t 

think that the 14
th

 Amendment gives any group the right to stand up and say, my rights 

are being discriminated against.  They have the right to say it but they don’t have the 

right to say the 14
th

 Amendment allows me to do anything I want to do or I’m being 

discriminated against.  That’s where legislators I think rightly, as Scalia pointed out, have 

to then step in and say, does the 14
th

 Amendment apply here or not?  And then it goes off 

to the court to disagree. 

 



MS. ERBE:  But let me ask you this.  First of all, the 14
th

 Amendment passed by 

the House in 1868, was really a debate about giving freedom and rights to black men.  

And yet –  

 

MS. WOOD:  It doesn’t specifically say that. 

 

MS. ERBE:  Well, it doesn’t say that but that’s what the debate – that’s clearly – 

it doesn’t say it in the amendment.  That’s clearly the constitutional intent, okay?  Now, 

Justice Scalia was in the five-member majority who used that amendment to approve 

“Bush v. Gore” which was protecting the privileges and immunities of a white male.  So 

if he could justify using the 14
th

 Amendment which was about black men to protect a 

white man, why is he so stingy about giving those rights to women? 

 

DEL. NORTON:  Well, look.  He’s supposed to be an originalist who looks at the 

words.  The words were no person.   

 

MS. ERBE:  Right.   

 

DEL. NORTON:  It could easily have said no man.  After all, most of the time 

they talked about men.  It wasn’t about race.  When they meant race, they said race as in 

the 15
th

 Amendment.  They could have easily said no black man.  After all, they were 

trying to correct the Dred Scott decision.  But they said, you know what?  We’re writing 

an amendment for all time.  And they said no person.  And if you are truly originalism, 

which Scalia espouses, it doesn’t seem to – I don’t see how you can get beyond the word 

“person.” 

 

MS. WOOD:  Yes, but the question here – (inaudible) – is what is discrimination? 

 

MS. ERBE:  Yes, but let me ask you what is his position in “Bush v. Gore” say 

about his totally doing a 180 on his interpretation of whether it applies to women or not? 

 

MS. CARNAHAN:  It’s completely inconsistent.  It is.  I mean, he makes no 

sense by saying it applies to white men but the 14
th

 Amendment was only about race and 

protection of black men.  Wrong.  He’s just dead wrong. 

 

MS. WOOD:  No, look.  I mean the bottom line here is the question what is 

considered discrimination.  And I think what he’s saying – I haven’t talked to him about 

it, I have no idea –  

 

MS. ERBE:  But he said in the interview. 

 

MS. WOOD:  But my reading in the tea leaves is that you’re saying – look, 

anybody can stand up and say discrimination.  We had a case just a couple of weeks ago 

where you’ve got these kids at a school.  I mean, the school has a law saying, here’s the 

dress code for boys, here’s the dress code for girls.  There’s apparently some boys who 

want to wear stilettos and pink wigs to schools and now they’re claiming discrimination.  



Well, are they protected by the 14
th

 Amendment to do that?  I think we have a question 

here on that and I think the local authorities and the state legislatures or whatever has a 

right to decide that law.  So that’s the point here is what level of discrimination are we 

going to be able to say is applied by 14
th

. 

 

MS. SETMAYER:  And I think that’s the point that Scalia is trying to make that 

it’s more procedural than necessarily to say that, you know, women don’t have equal 

rights.  It’s more about the procedure, the intent of what it was (meant to ?) apply to.  

 

MS. ERBE:  Well, why did he do a 180 from “Bush v. Gore”? 

 

MS. SETMAYER:  You’ll have to ask him that.  I don’t know.   

 

MS. ERBE:  Last word. 

 

DEL. NORTON:  Well, remember, when you interpret the Constitution 

ideologically, you get into that kind of trouble that Scalia did. 

 

MS. ERBE:  All right.  From a justice controversy to birthright citizenship battles. 

 

Frustrated with Congress’ inability to pass immigration reform, states are now 

trying to take over.  State lawmakers gathered in Washington this week to plan to deny 

birthright citizenship to children born in the U.S. to illegal immigrants.  So-called 

birthright citizenship is guaranteed under the 14
th

 Amendment.  Revising the Constitution 

would be a lengthy and difficult process.  In the coming week, several state legislatures 

are expected to introduce bills promoting state citizenship.  This would allow states to 

issue two kinds of birth certificates: one for the children of citizens and permanent 

residents and another for the children of illegal immigrants.  Legal experts say this may 

encourage Congress to take action and/or prompt dozens of lawsuits that could eventually 

make their way to the Supreme Court.  In 2008, about 340,000 children were born in the 

U.S. to undocumented parents. 

 

Now, you can’t say you’re not an expert in immigration law.   

 

MS. SETMAYER:  No.  (Laughter.) 

 

MS. ERBE:  So what do you think about the states taking over on this issue? 

 

MS. SETMAYER:  Well, I think that we need to do whatever we need to do to 

close this misinterpretation loophole of the 14
th

  Amendment. 

 

MS. ERBE:  On immigration? 

 

MS. SETMAYER:  Absolutely.  I mean, it’s clear.  This was a rather new 

phenomenon. 

 



MS. ERBE:  But it’s in the body of the Constitution, I believe, about birth right.  

Anyone born here is a citizen.  It’s not a 14
th

 Amendment issue.  

 

MS. WOOD:  Shall I read it for everyone?   

 

MS. SETMAYER:  Yes.  Please.  Go ahead.  And then I’ll extend that. 

 

MS. WOOD:  All persons born or naturalized in the United States and subject to 

the jurisdiction thereof are citizens of the United States under the state wherein they 

reside.  No state shall make or reinforce any law which shall abridge the privileges or 

immunities of citizens of the United States.  Carry on. 

 

MS. SETMAYER:  Which was originally written, again, to protect the children of 

slaves and it didn’t even apply to Indians back then.   

 

DEL. NORTON:  No.  No. 

 

MS. SETMAYER:  And the two senators, which I’d like to read, the original 

senators who co-wrote that amendment were Senator Jacob Howard of Michigan and 

Senator Cowan of Pennsylvania.  And he specifically said in this debate that this does 

not, quote, “include persons born to foreign aliens, families of ambassadors, et cetera.”  

So that right there shows you that their original intent had nothing to do with illegal 

immigration.  This was 1868.  Illegal immigration was not a factor then and they never 

expected it to be interpreted that way. 

 

DEL. NORTON:  The second part of what you read is also very important and no 

state. 

 

MS. ERBE:  But wait.  Clarify for me because I thought it was in the body of the 

Constitution, not in the 14
th

 Amendment. 

 

(Cross talk.) 

 

DEL. NORTON:  Okay.  That’s why the 14
th

 Amendment was necessary.  But, 

remember, the framers who were not clear on blacks were dealing almost exclusively 

with nothing but immigrants, all be it whites, male immigrants the ones that they were 

concerned about.  So it is radical in the extreme to assume that with all of these people 

coming from, well, mostly England and Northern Europe, they did not mean those people 

– not going to the 14
th

 Amendment now – at least those people to be in fact citizens.  This 

is – you can do this if you want to do a new constitutional amendment.  We’ll never be 

able to – this is very much like –  

 

MS. ERBE:  So it’s the Arizona –do you think if the Arizona law got appealed to 

the Supreme Court they would throw it out on the basis of the 14
th

 Amendment? 

 



MS. SETMAYER:  Not necessarily because the concepts of the anchor baby, 

birthright citizenship ideal didn’t happy really until 1982.  It’s a relatively new 

interpretation of this amendment because Justice Brennan decided that there’s no 

distinction between legal and illegal immigrants in this country.  And since then, I mean, 

that doesn’t even – it’s not consistent with what the original framers said.  They 

specifically said it doesn’t apply to those born of foreign aliens.  So, you know, this has 

caused a huge problem in this country, this interpretation of the 14
th

 Amendment.  

California, it’s bankrupting California as well.  Eighty-four hospitals have closed because 

of this. 

 

MS. ERBE:  Emergency – not hospitals.  Emergency rooms. 

 

MS. SETMAYER:  Yes.  Emergency rooms.  It costs the American people $6 

billion a year.  And we’ve got to do something about this.  And it doesn’t have to be 

through an amendment.  It can be done through statute which is what’s going on right 

now. 

 

MS. ERBE:  Judge Carnahan. 

 

MS. CARNAHAN:  This is really interesting to me that you that it didn’t apply to 

immigrants and –  

 

MS. SETMAYER:  Foreign – those born of foreign aliens. 

 

MS. CARNAHAN:  Right.  Well, slaves were property, so who were they?  But 

property can have children and children can be citizens. 

 

MS. SETMAYER:  But that’s what these amendments are for to alleviate that. 

 

MS. CARNAHAN:  The people who were here who are considered illegal aliens, 

their children born on this soil are not. 

 

MS. SETMAYER:  They’re not citizens.  No.  They’re not. 

 

MS. CARNAHAN:  I would really disagree with that argument and I’d also say 

that the quote that you said where – I’m not going to question the quote but I will say just 

because one person writes a bill and other people vote on it and how it’s been interpreted 

are very different things.  So that person may have said – (inaudible). 

 

(Cross talk.) 

 

MS. ERBE:  One at a time.  Wait.  Wait.  Wait.  One at a time or nobody can 

understand you. 

 

MS. WOOD:  I was going to say, first of all, people should read the Constitution 

among every law that we pass here.  But the bottom line is this is frankly somewhat of a 



sideshow.  I mean, the reason that this is going on, this debate is happening, that the 

states are even toying with something like this is because the U.S. Congress has not done 

its job.  We have a problem in this country with illegal immigration.  And regardless of 

how you think we ought to fix it, I think we all agree there’s an issue here. 

 

(Cross talk.) 

 

MS. ERBE:  Eleanor. 

 

DEL. NORTON:  I agree there’s an issue but there are not two classes of citizens: 

state citizens and national citizens.  So you can’t bifurcate it in the way that these states 

are trying to do.  It would have no constitutional meaning.  In the same way that 

immigration is for the federal government, citizenship is a federal matter, not a state 

matter. 

 

MS. SETMAYER:  I would probably agree with that.  But the states – to 

Genevieve’s point, the states feel compelled to do this because of the failure on the part 

of the federal government.  So whether this passes constitutional muster or not, it still 

leaves the question of how do we resolve this issue which is a very significant one.  

 

MS. ERBE:  Is the House going to move forward on immigration legislation this 

year?   

 

MS. SETMAYER:  It’s not a priority because of jobs, the economy, health care, 

but there are members of Congress like my boss, Congressman Rohrabacher, 

Congressman King.  There’s a pretty large contingent that wants certain immigration 

aspects brought to the fore because we cannot continue to kick that can down the road. 

 

MS. ERBE:  And is your husband going to fight for immigration reform in the 

House this year? 

 

MS. CARNAHAN:  I’m sure that he will.  And he definitely understands that it’s 

a problem and it must be addressed.  And to your point, when you say, no, it’s jobs, the 

economy, well the argument about illegal immigration is it’s hurting our jobs.  It’s 

hurting our economy.   

 

MS. SETMAYER:  It’s true. 

 

MS. CARNAHAN:  So in that vane, how can we not address that in this 

Congress? 

 

MS. SETMAYER:  Well, there are corporate Republicans who don’t mind 

keeping cheap labor there and that’s sort of the fighting within the party itself.  So that’s 

why we’ve been unable to come to an agreement on a lot of aspects of it. 

 



MS. ERBE:  And if one party can’t agree within itself, you know, the parties 

aren’t going to agree on anything.  (Laughter.)  Behind the headlines: women in Rwanda.  

This week marked the start of the 112
th

 Congress with now 89 female members down 

from 90 last year.  What a contrast when compared with women’s progress worldwide 

and even in such undeveloped nations as Rwanda.  In 1994 genocide and civil unrest 

virtually destroyed that country: 800,000 people were killed.  But in the 16 years since 

the genocide, Rwanda has experienced remarkable recovery and Rwanda’s women have 

been key players in the rebuilding process. 

 

(Begin video segment.) 

 

LOUISE MUSHIKIWABO [Foreign Minister of Rwanda]:  In Rwanda we have 

women in not just high position but also in areas that were traditionally reserved to me.  

So we’ve had a police chief for many, many years.  We have the Supreme Court justice 

who’s a woman.  We have women in various cabinet positions in the country.  And 

what’s mostly known throughout the world is the number of women in our parliament: 

now 56 percent of the members of parliament are women.  So we’ve done quite well. 

 

MS. ERBE:  Rwanda leads the world for female representation in government.  

By law, at least 30 percent of parliamentary, cabinet and local government positions must 

be filled by women.  The progress of women has been noteworthy.  Rapes are now 

prosecuted as serious crimes.  Women are property owners and contraception is widely 

available.  Foreign Minister Louise Mushikiwabo, one of eight women in Rwanda’s 

cabinet, says for the most part men have reacted positively. 

 

MS. MUSHIKIWABO:  If I’m allowed to speak for me, I think men in Rwanda 

really should get credit for making space for women and for being comfortable with it.  

It’s not always the case in other places.  We have very nice laws.  We have all kinds of 

regulations that give the woman a number of rights but it remains on the book.  It doesn’t 

happen practically.  So I think the Rwandan man has played a role in being accepting and 

in resisting some of the traditional beliefs and explanations that were given to keep the 

woman backwards. 

 

MS. ERBE:  As a result, Rwandan girls are starting to realize their full potential. 

 

MS. MUSHIKIWABO:  Young girls growing up in Rwanda now are very 

confident.  They know that the surroundings support their ambitions.  There are education 

policies that target young girls in schools, teach them how to make their views prevail 

and not be afraid to speak up, resist sexual exploitation by older men.  It’s I think this 

policy that Rwanda has adopted of empowering women and young girls has a future just 

because a lot of young people are now growing up, including boys next to young girls 

knowing that society is supportive. 

 

MS. ERBE:  Minister Mushikiwabo and other female leaders are being 

encouraged to travel throughout the country and spread the message of women’s 

empowerment. 



 

MS. MUSHIKIWABO:  Rural women who are not in big cities, who are not in 

politics are very conscious of their rights.  When there is a leadership position even at the 

level of the village, women come upfront and they want to be part of it.  So it’s very 

visible.  It’s very visible throughout the country. 

 

MS. ERBE:  Rwanda’s storied and horrific past contrasts markedly with the 

progress for women made during the last decade and a half.  This has made the country 

into a global model for reconciliation and an example of the importance of women 

leaders. 

 

MS. MUSHIKIWABO:  What I know has worked for Rwanda, which probably 

can be copied and encouraged in other parts of the continent and the world is, number 

one, to have the right laws, laws that allow women to have the same rights as men do.  

It’s very important.  The legal framework has to be favorable.  Secondly, once you have 

the laws, you have to fight some of the social taboos and try to break from the traditions 

that we have, especially now in our part of the world.  And that is done by debating and 

talking and discussing, otherwise we will have good laws and we will have constitutional 

rights that would never become practice in the country. 

 

(End video segment.) 

 

MS. ERBE:  Of course, in Rwanda, Delegate Norton, there was a war and many 

of the men killed each other off so we don’t have that situation here, you know, luckily.  

But why are they able to so surpass us in terms of women’s leadership? 

 

DEL. NORTON:  It is quite an amazing story.  I think in order to have – that 

shortage of men had a lot to do with it and also, a traumatic revolution of sorts.  But it’s 

interesting that the number they said it’s become a floor, not a ceiling that women have 

risen way above it.  And if they continue to do it this way, those numbers will probably 

float away.  That’s what numbers like that should do.  They should, where you’re 

correcting an outrageous situation perhaps stay in for a little while and then things will 

get back to normal and take care of themselves. 

 

MS. ERBE:  And there, by the way, the country is by comparison to before 

thriving economically.  And, of course, the Tutsies and the Hutus are not warring with 

each other with women in charge.  Is this a model for us to follow? 

 

MS. SETMAYER:  Well, I mean, that’s born out of rape and genocide and 

building a country from the ground up.  And in modern society, with the help of other 

countries, our influence, the U.N. and – you know, I’m sure that that’s been infused in 

helping Rwanda build itself from the ground up and recognizing the importance of 

women in leadership roles and having to transform an entire society from women playing 

no role and being completely disenfranchised to elevating them to positions of leadership.  

I mean, I think that’s a great example.  We also have to recognize where it came from 

too.  I don’t think, you know, where we came from is any comparison to that. 



 

MS. CARNAHAN:  I think that’s probably very right considering Rwanda, but 

you look at Argentina and so many other countries that haven’t gone through such a 

bloody situation.  And we are way, way behind other countries in the world with women 

leadership and the ability of women to break into the political process.  I mean, I don’t 

know where we are but I saw a stat earlier, a couple of weeks ago.  I mean, we’re 

somewhere down below 100 and other countries being a head of us on this. 

 

MS. ERBE:  You’re talking about in legislatures or –  

 

MS. CARNAHAN:  Yes.  In legislatures, in leadership positions.  I mean, we can 

look at a lot of countries and go, this is a problem in our country.  Is it money?  Is it 

encouragement or is it still the old boy system that’s out there that we’ve not been able to 

break into?  Is it lack of support? 

 

MS. WOOD:  But there’s no country in the world where women have the rights 

that we have in America.  And I think a lot of women say, I don’t have to go do that if I 

don’t want to.  I think a lot of these places where you see it’s because their women are 

fighting so hard for even just basic rights. 

 

MS. ERBE:  I agree with you that I think some women feel that way but they’re 

just as many – they’re not ambitious.  In the outside world they just want to have kids and 

take care of their home.  But I think there are equal numbers of women with men who are 

ambitious and who are held back.   

 

Sorry, we’re out of time.  And that’s it for this edition of To the Contrary.  Next 

week, former President of Chile Michelle Bachelet on helping women globally.  Please 

join us on the web for “To the Contrary Extra.”  And whether your views are in 

agreement or to the contrary, please join us next time. 

 

(END)   


